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Abstract: The principle of public order and good customs belongs to the regulation of authorization, which aims at realizing the
function of overcoming statute law limitation by granting discretion to judge. But the connotation and extension uncertainty of public order
and good customs make the abuse of judicial application possible. Thus the concrete application of public order and good customs should
follow certain rules. That is: the exhaustion of legal rules, the realization of case justice and stronger reasons.
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1. Introduction
The uncertainty of legal principle makes its application remedy
the deficiency of statute law and correct the deviation of formal

2. Exhaustion of Legal Rules
2.1 Harm of applying the principle of public order to the
stability of law

justice. Thus it is highly praised and even honored as “King of the

Legal principles and legal rules both belong to the legal norm;

Legal Empire”1; but the application of the principle of law will

law principles are the rules above the law rule.2 “Law principles are

inevitably lead to the uncertainty of the judgment due to its

universal rules to establish, illustrate and integrate many specific

uncertainty, which will endanger the stability of law and suffer

norms and applicable laws”. 3 The differences between legal

disputes. The individual standard of modern civil law is influenced

principles and legal rules are mainly characterized by the following

by the absolute tendency of private law autonomy and the prevalence

facts: 1. the former points to an uncertain behavior, and the latter

of strict rulalism; there is almost no application space for rules of law.

points to relative determined behavior; 2. although the principle is

With the socialization of rights and the gradual prosperity of the

uncertain, it is usually done by many determined behaviors in the

ideas such as prohibition and refusal of referees’ and judges’

implementation; thus principles can prove the legitimacy of rules.4

law-making, the application of the law principle in the standard of

The uncertainty of legal principles poses a potential threat to the

modern civil law is able to wander in the dispute. Although different

stability of law; thus many countries have adopted the continuous

attitudes are adopted for the application of legal principle in different

efforts of legislation to translate the relations that conform to the

times and different theories, the “discretion” in the application of

values of legal principles to legal rules in time so as to minimize the

legal principle may be used with abandon by judge and the damage

potential threat. The pursuit of determinism by law rules makes law

to legal stability is consistent. Therefore, even in the

a relatively closed system, which is the basic reason of the

period of standard, the people who support the application of the

non-comprehensiveness and hysteresis of law while the uncertainty

legal principle generally advocate that the application should be

of legal principles makes law an open system, which makes up for

restricted strictly to maintain the stability of the law. The premise of

the deficiency of statute law. Although legal principles can prove the

applying the principle of public order is set up, which means limiting

validity of rules and it can become the basis of the judgment when

its application from the source. Its application must mainly aim at

lacking legal rules, its high abstraction and generality has a role in

realizing the justice of the individual case and should be constrained

instructing or evaluating certain uncertain facts, that is to say, it is

by the exhaustion of legal rules; and stronger reasons should be

the dominant criterion for judges to refer to in certain legal

provided its application.

systems.” 5 Due to the lack of legal rules of the facts and the
elements of effect, the uncertainty of judgment can be caused, and
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then the authority of the judges and the stability of law can also be

legislation cause considerable anxiety.”12 The German Civil Code’s

damaged; it is difficult to provide relatively clear behavioral

legislative rationale worries that “the general provisions of good

expectations. Thus “in a model of the combination of legal rules and

customs give judges unprecedented discretion and thus there exist

legal principles, it is generally believed that the judge should give

unavoidable mistakes in their application.”13

6

priority to the rule of law”. The essence of applying legal principles

2.2 “Exhaustion of legal rules” can alleviate the harm

to the judgment of a case is to choose and provide reasonable

caused by the application of the principle of public order to the

argument according to a certain value judgment for a case in the

stability of law

legal system after the exhaustion of legal rules.7

“Exhaustion of legal rules” help to limit the discretion of judges

“The civil law that adopts the system of foreign law is the

and coordinate the conflict between their application and the stability

complement of mandatory law due to its abstraction, generality and

of law. Based on the need of the discussion, this paper divides the

inclusiveness, which is the principle of public order.”8 This concept

principle of public order into the concrete public order and the

generalize incisively the uncertainty of the principle of public order;

principled public order according to law: the former refers that the

compared with other uncertain concepts, the uncertainty of the

law gives it the specified public order in the form of legal rules,

principle of public order is very obvious. “Its specificality of

which is expressed as specific legal rules with the value concept of

constitutive requirements is relatively low, and its judgment also

public order in the legal norm; the latter refers that the law gives it

opens the door to its morality and publicity.”9 As Mr. Liang Huixing

the specified public order in the form of legal rules, which is

said that “although most of legal concepts are uncertain, there are at

expressed as general clauses or basic principles in legal norms. The

least possible contents providing the basis for the judge to explain

violation of the specific principle of public order does not

them; however, the principle of public order lacks the contents. It

necessarily lead to the application of the principle of public order, for

only specifies a direction for the judge to judge a case in that

example, “fraud behaviors constitute the violation of the principle of

direction, but it can only be judged by the judge that how far the

public order”14; most state legislatures stipulate it as the specific

10

In this regard, “judges in many countries

legal rule and the legal effects may be removed; thus it is also

strive to evolve the concept of public policy or good custom into the

different from the invalid provision of the violation of the principle

legal principle as clearly as possible, categorize different cases and

of customs. In fact, many state legislatures has never stopped the

develop specific standards and boundaries so as to avoid

efforts of translating the principle of public order into legal rules, for

misunderstanding the principle as a general clause of the contract”.11

example, incest behaviors in the ancient law are embodied as a legal

In fact, it is impossible to fully realize the clear generalization of the

rule where the behaviors are explicitly prohibited, and the rule is

connotation of the principle of public order, and the specific

adopted widely for later generations. The specific principle of public

judgment on the violation of this principle will ultimately depend on

order is the result of the choice of the specific value standard. It

the discretion of the judge, which causes that the uncertainty of the

points to the specific behavior, and stipulates the clear legal effect;

judgment is never eliminated; its application is bound to endanger

thus it is supposed to be given the priority to apply. Moreover,

the stability of law and the worries of legislation and theories are

compared with the application of the principle of public order, “the

never end. Mr. Huang Maorong once discussed “as a general term,

application of the legal rules can reduce the dispute in the

the principle of public order has a role in limiting people’s private

application of law, and make sure that the dispute arises only in a

law autonomy. Therefore, its similar provisions in the national

relatively small range”15. In general, it can have a determined result

direction can extend”.

on the application of the specific principle of public order, which
would make it impossible for the same or similar case to produce a
6 Aulis Aarnio. Reason and Authority. Hampshire: Dartmouth
Publishing Company, 1997:186.
7 Chen Linlin. Judgment based on legal principle. Law Study, 2006
(3): 14.
8 Zeng Shixiong. Present and Future of General Principles of Civil
Law. Beijing: China University of Political Science Press, 2001:
28.
9 [Japanese] Shɑn Ben Jinɡ Sɑn. Lecture notes on civil law (1).

very different or even a contrary judgment because of different
standpoints or morals in different regions; thus it is helpful to
enhance the authoritativeness of judges and the stability of law and
to provide people with relatively definite behavioral expectation,
which is conducive to the stability of order. Moreover, the concrete
public order is the concretization of the principle of public order, and
its application itself is the implementation of the value idea of the
principle of public order. Compared with the application of the

Translated by Xie Heng. Beijing: Peking University Press,
2004:179.
10 Liang Huixing. Market Economy and Principle of Public Order.
Journal of Graduate School of Chinese Academy of Social
Sciences,1993(6):31.
11 [German] Kang Zweigt, Hai Kates. Comparison of the
consequences of legal acts violating law and good customs.
Translated by Sun Jianzhong. Global Legal Review, 2003
(Winter): 468.

12 Huang Maorong. General Civil Law (Updated version). Taibei:
Sanmin University,1982:538.
13 [German] Werner Flaume. On Legal Action.Translated by Chi
Ying. Beijing: Law Press,2013:431.
14 Huang Maorong. General Civil Law(Updated version). Taibei:
Sanmin University,1982:543.
15 Pang Lin. Identification and use of legal principles. Law of
Jurisprudence, 2004(10):38.
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principle of public order, the concrete public order is the full

forbidding refusing judges and judge’s making law, the application

implementation of the value idea of the principle of public

of the legal principle moves on the dispute. “The court has an

order,because it eliminates the potential harm caused by the

obligation to judge pending cases within the jurisdiction of the court

discretion of the judge to the stability of law as much as possible.

in the absence of a corresponding provision of law for the existence
of the disputed facts.”19 When the legislatures in various countries

3. Realization of Individual Justice

generally specify that the court is prohibited from refusing the

3.1 Lack of due care for individual justice in statute law and
response of modern civil law
Legal rules apply to specific cases in the way of “all or none”;16
the top priority is the pursuit for the stability of law, so its existence
17

is more important than its justice and purpose.

If the statute law

itself is perfect, then the “exhaustion of legal rules” can achieve the
perfect combination of the stability of law and the individual justice.
But the statute law is far from perfect,based on the need of stability;
on the one hand, the legislator is trying to define the relation within
the scope of legal adjustment in the form of legal rules to set up the
behavioral mode and legal effects of the legal subject. It is necessary
to provide as many legal rules as possible, but legislative practice
has proven that it is difficult to be achieved because of the limit of
the view of legislators and the increasing complexity of relations. On
the other hand, the formulation and revision of the law must be
strictly followed by strict procedures; the development of law
usually lags behind the development of the times, which lead to the
hysteresis

of

law.

The

defects

of

statute

law,

such

as

non-comprehensiveness and hysteresis easily lead to the negligence
of the individual justice. In addition, the certainty of the legal rules
makes its focus on the adjustment of the object universality and it
will inevitably lead to the lack of due attention to the particularity;
that is to say, the applicable of legal rules is rigid and individual
justice is difficult to obtain effectively. But “a legal system, where
justice cannot be met, will be unable to provide order and peace for
18

political entities in the long run.”

It is precisely because of the

pursuit of individual justice that the statute law needs to be
supplemented

by

the

elastic

norms

because

of

its

non-comprehensiveness and hysteresis; then the application of legal
rules is receiving identification. In the process of the application of
law, judges apply legal principles or general clauses to judge the
circumstances of individual cases of discretion to achieve individual
justice according to the change of values.
However, the road to the application of legal principles is
extremely difficult. The individual standard of the modern civil law
is influenced by the absolute tendency of the autonomy of private
law and the prevalence of strict rules doctrine, so legal rules have no
space for application. In the standard of modern civil law, along with
the socialization of rights, the gradual prosperity of the idea like

judgment for the facts with disputes, and the judge plays the function
of judge’s making law in the judgment of such cases. Its purpose is
to realize the individual justice. Article 12 of the Italian Civil Code,
for example, provides that in the case of the application of the
applicable law, if the ambiguity cannot be resolved in accordance
with a clear provision, it shall be determined in accordance with the
rules governing similar areas or similar circumstances, and if there is
still an ambiguity, it shall be determined in accordance with the
general legal principles ; Article 16 of the Civil Code of Argentina
provides for similar provisions, that is, when ambiguity is difficult to
solve, it is settled in accordance with general legal principles and the
specific circumstances of the case; Article 1, paragraph 2 of the
Swiss Civil Code provides that in the absence of express provisions,
a judge shall judge on the basis of customary law, in the absence of
customary law, a judge judge the case in accordance with the rules of
his or her own as a legislator; Article 1, paragraph 3 of the Civil
Code of Algeria provides that judges can act on the basis of natural
law and equity in the absence of express provisions when necessary.
But the judge’s function of making law depends on discretion, and
discretion is like a double-edged sword; properly disposed, it can be
the patron saint of justice. If it is abused, it will become the
instrument of the wrongdoer. Therefore, legislatures and theories in
various countries shows the supportive and cautious attitude towards
the application of discretion, that is, the discretion is accepted and at
the same time the strict limits to the discretion is set. For example,
Article 4 in the Swiss Civil Code provides that “A judge shall judge
a case fairly and reasonably in the important cause or the
circumstances of his judgment.” In Anglo-American law, “Public
policy became an informal source of the law that judges could have
recourse to when positive law is lack of clarity or ambiguity, and
judges should have a veto power in the public policy of conflict
between implementation and basic standards of justice.”20
3.2 The sole purpose of the principle of public order:
realizing the individual justice
In the modern civil law, the application of the principle of
public order is designed to realize the individual justice, and its
equity also makes it competent for this function. On the one hand,
the legislative intention of the principle of public order is to correct
the deviation of the form justice caused by the autonomy of the
meaning, and then achieve the purpose of pursuing the substantive
justice. “Contract Case for Beer Supply” is a typical case mentioned

16 R .Dworkin. Taking Right Seriously. Massachusetts: Harvard
University Press, 1977:24.
17 [German] G· Radbruch. Philosophy of law. Translated by Wang
Pu. Beijing: Law Press, 2006:74.

19 [German] Bernd Ruthers. Nomology. Translated by Ding
Xiachun and Wu Yue. Beijing: Law Press,2005:349.

18 [American] E· Bodenheimer. Jurisprudence - Legal Philosophy

20 [American] E·Bodenheimer. Jurisprudence - Legal Philosophy

and Legal Method. Translated by Deng Zhenglai. Beijing:

and Legal Method. Translated by Deng Zhenglai. Beijing:

China University of Political Science Press, 2010: 330.

China University of Political Science Press, 2010:488.
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frequently in German works;21 in the case, a restaurant badly needed

argue that it should be applied only if that positive law is not

a loan and signed a beer supply contract with the brewery. According

prescribe or ambiguous.24 At present, the focus of disputes applied

to the contract, the brewery provided a loan to a restaurant, but the

by domestic academic circles on this principle is concentrated here.

restaurant had to assume the obligation to purchase special

The case of “Bequest of Luzhou” pushed the application of the

expensive beer from brewery within 30 years. Although the contract

principle of public order to the top of the law. The plaintiff in this

was made with the agreement of both parties, the restaurant’s

case had a long-term extramarital cohabitation with the husband of

purchase obligations greatly limited the freedom of the owner of the

the defendant, and the plaintiff took good care of him during the

restaurant and the restaurant’s operation; thus the purchase contract

period of cohabitation with the defendant’s husband, especially

violated of the provisions of Article 138 of the German Act.

during the illness.The defendant’s husband made a will to give his

According to the Federal Supreme Court, if there are no other

property to the plaintiff and notarized the will. Later, the plaintiff

restrictive provisions, the maximum period of obligation of its

instituted proceedings since the defendant refused to assign the

acquisition is 20 years. The Anglo-American law also attaches great

property to the plaintiff. The first instance of the case rejected the

importance to the balance of public policy to the autonomy of the

plaintiff’s claim and took the case accepting fee of 2300 yuan.25 The

meaning. In Pearce v Brooks case in English law, the defendant was

plaintiff refused to accept the appeal, then lodged an appeal; the

a prostitute who rented a carriage from the plaintiff to engage in

second instance dismissed the appeal and affirmed the original

prostitution and did not pay the rent afterwards; then the plaintiff

judgment, and charged the plaintiff for 1150 yuan.26 Some scholars

filed a lawsuit. The jury of the case thought that the defendant used

think that the application of this principle depends on the discretion

the carriage for an improper purpose and the plaintiff knew the use

of the judge and the concrete provisions of the inheritance law; they

purpose of the carriage by the defendant; thus the court ruled in

advocate that Article 16 of the inheritance law should be adopted

favor of the defendant. The plaintiff appealed against him. Judge

directly to maintain the stability of law.27 More scholars argue that

Pollock held that the principle of the case was that anyone who knew

the bequest agreement is invalid because of the violation of the

that the subject matter was used for illegal purposes was not entitled

principle of public order. Its purpose is to realize the individual

to claim the value of the subject matter. In English law, a defined

justice, on which the first and second instances are based.

public policy is that a contract cannot be involved in prostitution and

Before the analysis of the case, it is necessary to deepen the

cannot be enforced; the contract is effective if it is simply concluded

rational understanding of the principle of public order. In the eyes of

by the parties. However, if the court decides that the rent is payable

most people, the equity law is related naturally to common law,

by a prostitute, the act of leasing such a tenancy would be

which is a special system in Anglo-American law. But the actual

recognized, thereby promoting the development of prostitution.

situation is that equity law is not the unique phenomenon in common

Therefore, based on the public policy, the lessor cannot enforce the

law. “In any era, there exists the equity principle; only its form,

rent. In the above two cases, we have made a trade-off of the

scope and function differ.”28 In the law of ancient China, there were

autonomy of the meaning from the point of view of substantive

cases in which ethic was often used to correct the law. 29 In

justice, and denied the validity of the public order by the mutual

Anglo-American law, the common law originates from the

consent of both sides and then the individual justice is realized.

customary law of the royal court, which is gradually developed by

On the other hand, the equity law in the continental law mainly

the royal judge in the judicial process.30 The equity law exists as the

refers that the general provisions such as the principle of public

antithesis of the law and its function is to remedy and make up for

order and good faith include a necessary component of value to be

the defects of common law. Compared to common law, equity law

filled or leave the space in the legal consequence, so the specific

has three characteristics—“the flexibility of the procedure; the

problems are supposed to be analyzed concretely.22 The balance of
the principle of public order can make up for the lag of statute law,
and then realize the individual justice. Moreover, it is also possible
to consider the fitness of the statute law itself, that is to say, the
principle of public order weighs whether the application of specific
legal rules is fair for an individual case . Although the principle of
public order is regarded as the guiding principle of modern civil law,
some scholars even equate it with justice,23 however, many scholars

1984:178.
24 Li Xia. On the Principle of Public Order and Good Custom and
Its Application. Shandong Social Sciences, 2008 (5):80.
25 (2001) NCreek I Zi No. 561.
26 (2001) No. 621 in Shanghai.
27 Nie Changjian. Study on the Moral Strength of the Application of
Legal Principle. Morality and Civilization, 2011(6):108.

21 Chen Weizuo. On German Civil Law. Beijing: Law Press, 2007:
287.

28 Wang Zejian. The Theory of Civil Law and Case Study(8).
Beijing: Peking University Press, 2009:22.

22 [German] Hans Bullocks, Dietrich Warwick. On German Civil

29 Xu Guodong. Interpretation of Basic Principles of Civil Law: A

Law. Translated by Zhangyan. Beijing: China Renmin

Jurisprudence Analysis of the Principle of Good Faith. Beijing:

University Press, 2012: 33.

China University of Political Science Press,2004:27.

23 Su Mingshi. Contract Freedom and Contract Socialization.

30 T. F. T. Plucknett. A Concise History of the Common on Law.

Published on Collection of Civil Law Debts (I) prepared by

New York: The Lawyers Co-operative Publishing Company,

Zheng Yubo. Taibei: South Book Publishing Company,

1920: 302.
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extensiveness and practicality of relief”.31 Compared with common

is the voluntary nature of the inheritor, and the plaintiff took good

law, equity law focuses more on case scenarios and concrete facts,

care of him during the period of illness, the extramarital cohabitation

focusing more on substantive justice. The equity law is also

obviously deviated from the sexual ethics of the Marriage Law. The

prevalent in the continental law, but the equity law are integrated

decedent’s “freedom of will” exceeded the general moral established

with the common law in continental law.”32 In fact, Article 4 of the

by the inheritance law, thus violating the minimum ethical standards

Portuguese Civil Code in the continental law establishes the value of

that should be followed by the autonomy of private law, based on

the equity principle as the source of the law; the Civil Code in

which, the will violated the principle of public order and of course is

Macao Region of China reserve it. Article 4 of the Louisiana Civil

invalid. This is the fundamental reason for the general acceptance of

Code of the Republic provides that “If rules applying certain special

the judgment in the case and the recognition of similar jurisprudence.

circumstances cannot be derived from legislation or custom, the

In 2013, the Intermediate People’s Court of Zhuhai again rejected

court is obliged to rely on equity. In order to balance that judgment,

the claim of mistress in violation of the principle of public order for

it is possible to resort to reason, justice and common practice.” For

the bequest agreement.

the apportionment of the provisions in Louisiana Civil Code of the

This paper also supports the judgment in this case. On the one

Republic, Mr. Palmer thinks this is not the influence product affected

hand, although the stability of law is regarded as the primary task of

by Anglo-American law; if the enactment is softened by the equity

law, it does not mean the absolute value of stability. Cicero has

rules, then the magistrate of the ancient law in Roman law is the

already pointed that “the extreme of law will lead to evil”, the

33

Mr Xu Guodong, taking the essential

applicable rules of extreme fossilization inevitably lead to the

characteristics of the equity law as the starting point, argues that the

resurgence of the evil law. In the case, if Article 16 of the inheritance

basic principle of civil law belongs to the stipulation of equity. He

law are applied rigidly, giving the legal effect to the will, it is

thinks that when the specific provisions deviate from the basic

obvious that it deviates from the general morality maintained by the

principles of civil law, the basic principle of civil law becomes the

principle of public order in our country, which ignores the individual

basis of the judgment precedence over the specific provisions of the

justice. As for the different handling of similar cases abroad, for

civil law to exclude specific provisions of civil law; this process is

example, in German judicial precedent, the lover, wife and children

equitable, and the basic principle of civil law is equity.34 It is easy to

may be a common heir community,35 which belongs to change and

know that the balance of public order not only has the supplement

regional problems of the connotation of the principle of public order

function for the application of the statute law, but also has the correct

and is one of the reasons why the principle is difficult to harness. On

function for it; both are equally important, and we must devote

the other hand, although the judgment in the present case is a

ourselves to the pursuit of justice.

realistic case and also accords with the aim of pursuing substantive

typical equity law.

On the basis of the dialectical analysis of the judgment of the

justice in modern civil law, it actually endangers the stability of law.

bequest case and the dispute arising therefrom, although the

Thus the opinion of this paper is that any situation that makes the

application of the principle of public order had an impact on the

stability of law give way to individual justice must be strictly

stability of law, the judgment of the case actually realized the

restricted, including the application of the principle of public order.

individual justice. Although the will in this case is undoubtedly

The application of the principle of public order should be applied

justified in its form, formal legality does not mean that it should not

only for the purpose of individual justice.At the same time, the

accept the equity of “ the principle of public order”. On the one hand,

method of applying the principle and the subjective and objective

the principle of public order belongs to the category of mandatory

factors violating the judgment of the principle should be perfected to

rules, which is the safety valve for safeguarding the general interests

coordinate the conflict between the stability of law and the

of the national society and the general morality. On the other hand, it

realization of individual justice.

is the upper law of the inheritance law whose specific provisions
should not violate it. Therefore, although the will of the present case

4. Stronger Reasons

31 Li Honghai. Self-sufficient Common Law and Non-self- sufficient

“Exhaustion of legal rules” focuses on the search of existing

4.1 Basic theory with stronger reasons
Equity Law: On the Relation Between English Common Law

legal rules and has a strong operability. “Realization of individual

and Equity. Tsinghua Law, 2010(6): 25.

justice” emphasizes that it restricts its application from the purpose

32 [French] Rene David. Contemporary Major Legal System.

theory, and therefore the purpose needs to be justified. “Stronger

Translated by Qi Zhusheng. Shanghai: Shanghai Translation

reasons” is the legal proof of the application of the principle of

Publishing House, 1984:142.

public order, thus providing proper proof for realizing the case

33 V.V. Palmer. The Many Guises of Equity in a Mixed Jurisdiction:

justice. Its strict legal argumentation can effectively limit the judge’s

A Functional View of Equit in Louisiana. In Tulane Law Review,

arbitrary use of “discretion” to maintain the stability of law. Its

1994(69). Translated by Lou Aihua. Louisiana Civil Code.

justification can also ensure the legitimacy of judges, and control the

Xiamen: Xiamen University Press, 2010: 2.
34 Xu Guodong. Interpretation of Basic Principles of Civil Law: A
Jurisprudence Analysis of the Principle of Good Faith. Beijing:
China University of Political Science Press,, 2004:30.

35 [German] Dieter Schwab. Civil law.Translated by Zheng Chong.
Beijing: Law Press,2006:490.
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dispute in the application to the minimum extent so that the judges

should be paid off from the illegal benefit”, which was originally

can be widely accepted. In the judicial practice, the disputes arising

part of the English law; if simply relied on the rule of case law, it

from the application of the principle of public order can be attributed

was clear that the plaintiff was able to obtain the rent claimed. Judge

to the fact that the reasoning of the judge is not enough; therefore,

Pollock put forward a stronger reason. The original rules have been

stronger reasons are the focus of judicial practice and theory

broken through by “Illegal and immoral consideration cannot be

discussion in many countries.

appealed against by force”.41 Therefore, in the present case it is not

From the point of meaning autonomy, “the basic position of

necessary to distinguish immorality or illegality; whether the acts of

civil law is to respect private autonomy and freedom of contract”.36

facilitating prostitution is illegal or immoral, the result is the same

Therefore, in correcting the deviation of formal justice resulting

and it shall not be enforced. While this judgment appears to be

from the autonomy of the meaning, the principle of public order

beneficial to the defendant’s immoral behavior, if it is recognized

should fully demonstrate that its correction is based on the need of

that the contract is enforceable, it would transform the acts of

safeguarding the general interests of the national society and the

assistance to prostitution into a legitimate act, which in turn could

general moral, which is the stronger reason of correction. In terms of

affect the general order and general moral stability and maintenance

the applicable point of view, the judge should provide a stronger

of the state’s society. Therefore, the defendant in the case is unable

reason why the stability of law should give way to the application of

to apply for enforcement. On the whole, the judgment of the case

the principle of public order, that is, to demonstrate that the dispute

considers the factors of the case more fully, and the relationship

is governed by the law, at least in the absence of any provision or

between the interests of the society and the society is well balanced,

ambiguity, because “the judge must not reject the decision without a

and the negation of the plaintiff’s claim is given a stronger reason.

requirement, only if the legislator does not prescribe the legal issues

The judgment can not only make the plaintiff friendly to the judge,

to be settled”.37 When it is unfair that the case applies the concrete

but also achieve the purpose of the individual justice.

rules, it is necessary to provide the proper justification for its

In contrast, the case of “Bequest case of Luzhou” in China did

application through value judgment and benefit measurement. The

not fully demonstrate the stronger reason. This is one of the reasons

principle of public order is the authority principle in legal texts and

why the controversy triggered by the judgment in the case has been

the ideal life mode of ethics in the perspective of discretion. 38

arising. In order to obtain the recognition of the parties, the

However, the value of modern society is diversified and its

justification of the judgment is of particular importance, because

connotation is changing, “especially in the society of modern

“the authority is not naturally formed, and it does not end up with

pluralistic development; it has a certain opinion on the difficult

some sort of obedience or abandonment of the rational behaviors,

period of the principle of public order, and the individual cognition

but

of the judge in the trial is adopted. But the law is to regulate the

acknowledged”.42 That is to say, the authority of legal judgment

life and realize the justice; thus the application of law should

depends on the reasoning of justification. However, according to the

overcome the individual’s subjectivity, eliminate the possibility of

first and second instances, their judgment only stay in the general

prejudice and make its judgment physical and chemical”. 39 The

exposition of the principle of public order, lack of the value

practical way to regulate discretion lies in making judges justify their

judgment and the balance of interests; the proper proof that can be

free evidence to overcome the judge’s subjectivity , exclude the

understood and accepted easily by the public should be provided.

possibility of individual breaking, make it legitimate, and let the

Therefore, for the judgment of the similar cases, it is suggested that

public serve the judge.

the proper reason of the principle of public order should be fully

originates

from

the

act

of

being

recognized

and

4.2 Empirical study with stronger reasons

reflected in the judgment, and should not only remain at the level of

In Anglo-American law, the principle of complying with the

legal or judicial interpretation, or be restrained in deeper

precedent is not rigid; as long as there are more stronger reasons, it is

jurisprudence (the profound jurisprudence should be translated as

unnecessary to follow the precedent.40 We went back to Pierce v

much as possible into intelligible language), because an important

Brooks where the plaintiff argued that “the price of the contract

purpose of announcing the verdict is to make the public convinced.
After all, the law’s compliance is not limited to the guarantee of state

36 [Japanese] Shɑn Ben Jinɡ Sɑn. Lecture notes on civil law(1).

power, but the identity of law is the more important reason.
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78.
37 [German] Reinhold Zippelius. Methodology of Jurisprudence.
Translated by Jin Zhenbao. Beijing: Law Press,2012:121.
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Beijing: Peking University Press, 2011:232.
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Zhang Wenxian, Zhu Weiguo, Huang Wenyi and Song Jinna.
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