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The article covers the history of international mergers and acquisitions. The authors analyze lawful and unlawful
deals on the Russian mergers and acquisitions' market. Some recommendations to improve the law frameworks and regulate
mergers and acquisitions, are given.
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Nowadays mergers and acquisitions are an important
part of Russian economy. The development of mergers and
acquisitions has a long history. These processes were widely
spread in the USA at the end of 19th century.

The process of development of mergers and acquisitions
is divided into 5 stages. Every stage has its own specific
features. The 1st stage of development of mergers and
acquisitions in the USA coincided with the period of tough
competition in the USA economy. The great number of
mergers was the reason for the market monopolization, while
antitrust regulation was out of play at that time. It was the
period of massive and transient mergers when entrepreneurs
tried to get excess profit with the help of monopoly prices.
According to B. Seligman (1990), an explorer of economic
history, at that time the law of the jungle ruled in the business
world. The government’s attempts to implement the
Sherman’
s Act were blocked with the tactics of obstruction
and procrastinations in courts.
It should be noted that in the 90s years of the 20th
century with the appearance of the Russian mergers and
acquisitions market, the situation in Russia was almost similar
to the same situation in the USA a hundred years ago.
The 2nd stage of the development of mergers and
acquisitions took place in the period of the post-war boom.
This stage is characterized by active implementation of
antitrust laws into life. With its help the government managed
to break up giant monopolies into smaller units and that is
why it became practically impossible to form trusts curbing
competition through merging.
The 3rd stage is characterized by creation of
conglomerates with further strengthening of struggle against

monopolies. However the 4th stage fell on the 80s of the 20th
century: the years of neoclassical revival and market
liberalization. At this time the position of monopolies
improved. The peak of mergers and acquisitions took place in
the 90s of the 20th century and it was the 5th stage of this
process.
Even a brief history of mergers and acquisitions can
show that this process was not even but fluctuated.

Initially the process of mergers and acquisitions was
aimed at obtaining the greatest profit at the expense of cutting
costs and strengthening the monopolistic situation on the
market. For many centuries different countries worked out the
mechanisms making amicable mergers simpler that led to
economic growth; at the same time the mechanisms blocking
inimical takeovers were being created thus hindering selfish
desires of foul participants of this process.
The worked out experience of institutional restrictions of
inimical mergers and takeovers in the world practice should
be used in Russian economy. However, the market of mergers
and acquisitions has become greatly criminal in Russia. The
government failed to control the process of foul consolidation
of companies within rational boundary. Lack of market
institutions, government fiasco and law violations under mass
raid stimulated this process. The raid became a widely spread
instrument of privatizing enterprises and, later on, also in
redistribution of property. The government turned death ear to
newly born criminal schemes of mergers and acquisitions.
The adopted laws aimed at hindering inimical takeovers had a
lot of loopholes which were exploited in foul mergers and
takeovers. It was practically natural in the 90s years of the
20th century and this period can be called the 1st stage of the
appearance of mergers and acquisitions market in Russia.
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Real absence of institutional protection from inimical
takeovers in the 1990s led to irrational redistribution of the
property, decrease in production and effectiveness reducing.
On one hand, the leading positions in the national economy
were occupied by cumbersome corporations suppressing
middle-sized and small business. On the other hand the
necessary policy, law and market frameworks in a number of
industries lagged behind and caused unreasonable division of
enterprises which were unable to compete under modern
productive conditions. As an example of this irrational
division we can take the ?Aeroflot? which was divided into a
number of small airlines that turned out to be ineffective.

All these facts made the problem of creating effective
institutional frameworks for limiting inimical takeovers
relevant. A lot has been done in this field lately. The analysis
of mergers and acquisitions demonstrates the appearance of
an important trend to transfer from raid and inimical takeovers
to conclusion friendly deals aimed at increasing production.
The number of corporate conflicts dropped drastically.
However, in spite of a great number federal laws and
regulations against foul methods of business consolidation,
this experience is still inefficient and insufficient. Further
improvement of the law frameworks to restrict corporative
acquisition should be done the following ways.
Firstly, law-making should be aimed at forestalling new
schemes of inimical mergers and acquisitions. Our experience
demonstrates that Russian business structures constantly face
new for Russia but well-known abroad methods of mergers
and acquisitions.
Secondly, we should perfect the application of laws
restricting inimical mergers. The weak point in the struggle
with corporate raids is implementation of the proper laws in
the court system because of numerous loopholes. If we want
to be effective in limiting inimical mergers within the
framework of law restrictions, we should resort to the similar
foreign experience, but its adaptation to the Russian reality, to
the mentality of the involved in inimical mergers is a must.
Unfortunately these people became infamous under the
conditions of the initial capital accumulation and their desire
to revise this accumulation that explains raider-boom after the
1st stage of privatization subsided. Unlawful privatization
gave rise to the corresponding methods of property
redistribution.
The well-known methods of protection from inimical
mergers can be united into several groups:
1) Defense methods built into the framework of law. It
stipulates a number of legal regulations in the national
corporate law:
Regulations blocking mergers if the deal is not approved
of by the overwhelming majority of voters on equities. This
condition of the overwhelming majority puts up a high equity
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percent barrier necessary for the approval of mergers. It is
usually up to 60-90%.
Regulations prohibiting big shareholders to make deals
on merging or takeovers for a limited number of years after
their acquisition of a big block of shares without preliminary
approval of it by the board of directors. The regulation,
entitling the state to own the golden share, enables them to
veto any deals, changing the control over a company.
2) Special protecting amendments in companies’charter.
They include the following: division of the board of directors
into 3 equal parts (for the three years only one part can be
reelected for a year, thus the buying company is deprived of a
chance to get an immediate control over the selling company).
3) Special securities. The board of directors is not
entitled to make a decision of emission of these securities if
the company faces inimical merger; and the approval of it by
the general majority of shareholders is not required. The so
called “poisonous pill”falls under this regulation. These
special securities give their holders special rights in case of
inimical mergers. The most famous type of such poisonous
pill is preference convertible shares. In case of inimical
mergers they entitle the shareholders to acquire additional
shares at an additional discount or to sell their shares to the
buying company with a substantial premium, thus the buying
company thinks twice before organizing a tough takeover
because of the enormous amount of financial resources
required for buying-out the controlling block of shares
involved.
4) Protection of top-managers interests and thus making
inimical mergers more expensive. The so called“golden
parachutes”can be considered one of the instruments to
protect interests of top-managers. The golden parachute is a
contract of the company’s top-manager entitling him to
obtain substantial compensation under cancellation of the
contract before the appointed time or his dismissal from the
company because of owner change.
The use of western companies’experience cannot be
implemented properly for a number of reasons. One of them is
lack of the proper base for using its implementation. Such
methods as division of the board of directors, reasonable price
and poisonous pill and a number of others cannot be applied
due to their incongruity with the federal law number 378667-6
that were put forward to State Duma in 2013 and approved of
after the first reading. According to it a new article limiting,
the amount of redundancy-pay to some employees under the
change of the owner was proposed to be included into the
Labor Code of the Russian Federation. However, this
document is believed to have a lot of serious amendments: the
amount of redundancy payment could be reduced to triple
monthly payment (today it equals to a six-month payment).

Extremely specific methods of Russian company-buyers
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attacking the target company restrict the usage of foreign
experience in struggle with corporate takeovers. Such
takeovers can be characterized by abuse of one’s position,
extortion money, criminal plot, threat of murder, falsification
and theft of documents, and fraudulent bankruptcy. Such
methods were not widely spread in western countries, thus
Russia had to be the first footer in this struggle. However,
there are positive examples of resistance to inimical mergers
with the help of classical methods in Russian practice. Our
companies used some methods which can be divided into 2
groups: preventive and active. The former is used for planned
organization of a company’s defense. The latter – during the
onslaught of the attack. Preventive measures include:
1. Creation of a protected corporate structure involving
property rights division and functional division. For example,
one company owns property; the other owns means of
production, while the company performing the main functions
deals with the above companies through rent or leasing
agreements. Besides them, the above proposed structure can
include specialized service companies and the managing
companies.
2. Effectively economic security of the company can be
achieved with constant monitoring of the current situation. To
estimate the chances of inimical merger an analysis of a great
number of factors surrounding the company is required.
3. Effective motivation and limitation of company’s
management power. This method of protection is based on
two elements: managers, motivated to increase and develop
the company and reasonable limitation of the employed
managers’power by the transferring part of the power to the
board of directors.
4. Creating conditions hindering mass purchase of
shares. For example, the condition of the majority. The above
method was successfully used by the Tolyatti Azot
management.
Methods, protecting companies from inimical takeovers,
include:
- Counter purchase of shares and counter attack as the
form of counter purchase of raider’s securities. A counter
attack on raider’s shares was used by several Russian gas-oil
companies. The main point of this measure is to make a
counter offer to the raider-company to buy her shares though
the advantage and the gain of this measure is doubtful because
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one never knows if the invested money will be returned in
future.
- Termed asset restructuring. As an example we can
mentioned the restructuring of “Norilsk Nikel”plc., the
transfer of a number of “AutoVaz”assets to dealers and
investment institutions and also leasing the equipment of
Tarasov’s plant to them; the deal on transfer the control block
of 50% +1 shares to the Russian Government as a security to
cover the debt or AutoVaz to the Federal Budget.
- Blocking of control block of shares of the raider
company by simultaneous additional emission.
- Revealing unhappy shareholders.

The analysis given in the above article states that, the
existing Russian law framework does not provide substantial
settlements of relations, appearing as the result of mergers and
acquisitions in spite of a great number of laws in this area.
The institutional hindrance demonstrating imperfection of the
existing law institutions, in the frameworks of which Russian
mergers and acquisitions are held. Also loopholes in the law
hamper lawful and effective mergers and acquisitions that do
great harm to market development. Consequently, one can
draw a conclusion that regulation mechanisms of the subject
functioning in the above sphere in our country need further
improvement.
It should also be noted, that effectiveness of mergers and
acquisitions deals includes not only economic but also social
aspects. One should remember that some activities, held
during the process of mergers and acquisitions, and
considered to be a must for business, at the same time can be
inadmissible and socially improper because of their negative
external consequences.
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